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Any person a aggrieved by this Order-In-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in the following way :
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Revision application to Government of India :
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(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision Application Unit
Ministry of Finance, Department of Revenue, 4™ Floor, Jeevan Deep Building, Parliament Street, New
Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid :
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(i) In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to
another factory or from one warehouse to another during the course of processing of the goods in a
warehouse or in storage whether in a factory orin a warehouse.

(b) In case of rebate of duty of excise on goods exported to any country or territory outside India of
on excisable material used in the manufacture of the goods which are exported to any country
or territory outside India.
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In case of rebate of duty of excise on goods exported to any country or territory outside
India of on excisable material used in the manufacture of the goods which are exported
to any country or territory outside India.
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In case of goods exported outside India export to Nepal or Bhutan, without payment of
duty. '
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Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.109
of the Finance (No.2) Act, 1998.
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The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated and shall be accompanied by
two copies each of the OlO and Order-In-Appeal. It should also be accompanied by a
copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section
35-EE of CEA, 1944, under Major Head of Account.
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The revision application shall be accompanied by a fee of Rs.200/- where the amount
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more
than Rupees One Lac.

A Poob, BIY ST o T AR Aoy IR & iy arfier—
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1)

(@)

(a)
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Under Section 35B/ 35E of CEA, 1944 an appeal lies to :- v
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To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at
O-20, New Metal Hospital Compound, Meghani Nagar, Ahmedabad : 3%@-1_-6;%in\oe§ of
\"7’9')

appeals other than as mentioned in para-2(i) (a) above. o
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of
the Tribunal is situated.

(3). aﬁwwﬁmﬁﬁwa@ﬁwwﬁa@m%ﬁruﬁww@w%ﬁmmmwm@aﬁ
aﬁﬁmmaﬁ%ﬁwﬁw%m@vﬂﬁﬁﬁﬂmqﬁwﬁﬁm%mamﬁaﬁ arfrelta
—TTRIEERT Y T e a7 BRI TRER B U IS fBar S

In case of the order covers a number of order-in-Original, fee for each O.1.O. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.
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One copy of application or O.1.0. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-! item
of the court fee Act, 1975 as amended.

(5) gﬂaﬁ?wﬁmmﬁwmmﬁaﬁraﬁaﬂwﬁmaﬂaﬁﬁﬁmmﬁeﬁmw
Wwwwwmmﬁmw(wm)ﬁw 1982 ¥ fafed g1

Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.
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&l FeT (Demand) T 8 (Penalty) T 10% o ST S SR ¥ | greifes, JfOeRaH 93 S 10
FUS TIT g I(Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act,
1994)
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For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited, provided that the pre-
deposit amount shall not exceed Rs.10 Crores. It may be noted that the pre-deposit is a

mandatory condition for filing appeal before CESTAT. (Section 35 C (2A) and 35 F of the
Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

Under Central Excise and Service Tax, “Duty demanded” shall include:
(i) amount determined under Section 11 D;
(i) amount of erroneous Cenvat Credit taken;
(iiy ~amount payable under Rule 6 of the Cenvat Credit Rules.
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In view of above, an appeal against this order shall lie before the Tribunal on payment of

10% of the duty demanded where duty or duty and penalty are in dispute, or penalty, where
penalty alone is in dispute.” : '
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ORDER IN APPEAL

This appeal is filed by M/s. Metso Minerals (I) Private Limited, Plot No. 611/612,
Vallabhnagar, Odhav, Ahmedabad [for short - ‘appellant’] against OIO No. 17/Cx-1
Ahmd/JC/MK/2017 dated 6.3.2017 passed by the Joint Commissioner, Central Excise,

Ahmedabad-1 Commissionerate [for short —adjudicating authroity’].

2. A show cause notice dated 23.1.2016. was issued consequent 0 an inquiry, inter
alia, alleging that the goods supplied to the appellant by M/s. 1 B Metal Private Limited [ a
registered dealer], were other than those procured/purchased by them from their
suppliers/manufacturers; that the appellant had contended that they had received scrap of Iron
and Steel under the cover of invoices from M/s. H B Metal Private Limited [for short —
‘registered dealer’]. though the invoices. described the goods as SS Flat. SS Plate, MS Round
bar. etc.,; that the description of the goods mentioned in the sales invoices were different from
the one mentioned in the related purchase invoices which indicated that the goods supplied were
not the same goods which were purchased; that the goods supplied were not duty paid goods.
The notice therefore demanded the inadmissible CENVAT credit of Rs. 67.56.760/- along with
interest. The notice further proposed penalty on the appellant and M/s. H B Metal Private

Limited.

3. This show cause notice was adjudicated vide the impugned OIO dated 6.3.2017,
wherein the adjudicating authority confirmed the demand. along with interest and further

imposed penalty on the appellant and the registered dealer viz. M/s. H B Metal Private Limited.

4. Feeling aggrieved, the appellant has filed this appeal raising the following
contentions:
) that they carried out due examination of the registered dealer as a part of vendor
registration process before procuring raw materials:
° that the orders placed with the registered dealer were for purchase of scrap pursuant to
which scrap was supplied under cover of valid excise invoices:
. the scrap received from the regisiered dealer was used for manufacture of final products
on which applicable excise duty was paid;
° that the invoices issued by M/s. H B Metal were genuine invoices even though issued
while committing forgery, as alleged by Revenue;
o that they would like to rely on the case of Kay Kay Industries [2015(295) ELT 177(SC)).

D P Singh [2011(270) EL.T 321]. Five Star Shipping Company Limited [2012(278) ELT
196], Transpack Industry Limited [201 O4NELTIN];

. that all the conditions of CENVAT credit Rules, for availment of credit have been duly
satisfied by the appellant; that the appellant paid excise duty on the scrap purchased from
the registered dealer; that the appellant physically received the goods in its factory
premiises; that the goods received by the appellant has been used in the manufacture of
final products on which duty has been paid; :

. availment of credit based on a valid duty paying duty has also been satistied in this case;

e that in the case the department wishes to dispute that the invoices issued by the registered
dealer , the assessment needs to be challenged at his end:

3 that they would like to rely on the case of MDS Switchgear Limited [2008(229) ELT
485), Sarvesh Refractories P Limited [2007(218) ELT 488}]; '

. that the appellant being a genuine buyer of goods who received the goods under cover of
invoices issued by registered dealer cannot be punished for the mistake on part of such
dealer:

procured by it this fact was never knowir to the appellant:
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. that they would like to rely on the case of Juhi Alloys limited [2014(302) ELT 487], Tata
Motors Limited [2013(294) ELT 394], R S Industries {2008(228) ELT 347], Sri
Vinayaga Agencies [2013(4) TMI 215]S K Foils Limited [2015(315) ELT 258];

o that there are 40 invoices wherein the description of the goods procured by the appellant
was CRC scrap. MS patti, CRC wasted. SS scrap & Steel scrap, SS 430:
° the HB metal supplied goods under the nomenclature of waste and scrap; the credit on

such invoices describing the goods being received by the appellant as scrap cannot be
denied to the appellant;

J that in balance invoices with attributable credit of Rs. 52,34,671/- the description of scrap
was not specifically mentioned;

. that the credit cannot be denied for the reason of incorrect description of goods till the
factum of receipt of goods and use of goods in the manufacture of final products is not in
question:

. that they would like to rely on the case of Omtax Auto LLimited [2012(280) ELT 440].
Mehta Engineers Limited [2004(178) ELT 440]. J D Auto Electricals [2015(324) ELT
183]:

. that extended period of limitation can be invoked only when any duty of excise has not

been levied or paid or short levied or short paid or erroneously refunded due to fraud.
collusion, willful misstatement, suppression and contravention of the provisions of the act
with an intent to evade payment of duty: that in the absence of these circumstances
extended period cannot be invoked:

. that the department seized various records documents from the appellant on 13.12.2011
and hence department is now stopped from invoking extended .period of limitation after
four years;

. penalty is not imposable when demand is not sustainable;

. no interest is imposable.

Personal hearing in the matter was held on 30.11.2017 wherein Shri Deepak

Suneja, Advocate appeared on behalf of the appellant and reiterated the grounds of appeal. He

submitted copy of citations relied in their groun&ls of appeal and a copy of final order no.
A/11797/2017 dated 14.8.2017.

6.

I have gone through the facts of the case. the grounds of appeal and the oral

submissions made during the course of personal hearing. The issue to be decided is whether the

appellant had correctly availed the CENVAT credit in respect of goods received from the

registered dealer.

7.1

_Briefly. the allegations against the appellant. is as follows:

that the invoices on which CENVAT credit was availed by the appellant, which were issued by
the registered dealer. were found to be incorrect during investigation. since the goods
sold/delivered were other than what was actually purchased;

that the goods supplied to the appellant were MS round bars, SS flats, SS patta/patti which is
finished goods and not inputs for the appellant:

that the goods supplied by the registered dealer were other than those procured/purchased from
their manufacturers/suppliers on which centrul excise duty had not been paid:

that the manager of the appellant in his statement had stated that though they had received scrap
though the invoices showed the description of the goods as MS round bars. SS flats, SS
patta/patti;

that the description of the goods mentioned in the sales invoices were different from those
mentioned in the purchase invoices received by the registered dealer:

that the goods supplied to the appellant were not duty paid goods;

The CENVAT credit was disallowed and confirmed by the adjudicating authority

primarily on the basis of the following findings:

that the registered dealer had wrongly passed on the CENVAT credit to the appellant as the goods
supplied to the appellant were different from the goods purchased by the registered dealer and
based on the description of the goods supplied. clearly reveals it was not an input for the

appellant: ‘ . %
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o that the registered dealer had purchased materials from the supplier manufacturers and supplied
some other/different materials to the buyer thereby facilitating them to take inadmissible credit by
manipulating the details in the invoices:

e that CENVAT credit taken by the appellant on the strength; that their input is scrap only whereas
the invoices issued by the appellant mentioned the description other than scrap and in their
defence.

8. Now I would like to discuss the contentions raised by the appellant. The first
contention of the appellant is that they had taken up all the steps to ensure reasonable care before
availing credit; that they were not aware that the goods supplied by the registered dealers were
not duty paid goods and hence the denial of credit is liable to be set aside. Para 4.2 of the
impugned OIO lists 116 invoices wherein in the invoices issued by the registered dealer to the
appellant, the description is not tallying with the description mentioned in the suppliers invoice
[supplier of the registered dealer]. Of the 116 invoices | find that only in 29 invoices. the
description though not tallying with the suppliers invoice, mentions scrap. Now, the appellant
himself in the statement of facts has mentioned that they are engaged in providing technology
and services for mining, aggregates and oil and gas. recycling, pulp and paper and other process
industries; that they manufacture specialized steel casting and cast iron casting classifiable under
chapter 84; that their key inputs are SS scrap. manganese scrap. CRS scrap, Hi chrome scrap.
ferry alloys and other foundry materials. Though the description in the invoices stated the goods
to be other than scrap, the appellant availed credit on it, since they claim that the goods received
was scrap. Inspite of this, the appellant states that they had taken reasonable care before availing
credit, casting serious doubts on their internal check mechanism. The facts as mentioned supra.
belie the claim of the appellant about their having taken reasonable care before availing

CENVAT credit. 1 therefore do not agree with the contention.

9. A registered dealer as is evident. does not pay tax under the scheme of things. He
purchases from the manufacturers/suppliers and along with the goods passes on the CENVAT
credit involved in the goods to the purchaser. Now moving on to the second contention. the
appellant states that they had fulfilled the conditions of Rule 3, Rule 4(1), Rule 6 and Rule 9.
However, I do not find that the contention is correct in so far as the goods on which credit was
availed it is not known whether these were duty paid goods. It is the appellant’s say that despite
what was mentioned in the invoice of the registered dealer under the description column, what
was supplied was scrap. Since these were not goods which were not supplied by the supplier of
the registered dealer, in all likelihood, and also because nothing stands produced by the
registered dealer, it can be. safely assumed that these were infact, goods on which no duty was
paid. Hence, the primary condition of availing CENVAT credit that the inputs should be goods
on which duty has been discharged/paid stands not fulfilled. Further. Rule 4(1) states that the
inputs should be received in the factory. The appellant is on record where he states that
irrespective of what was mentioned in the invoice under the description column, they had

received scrap. Hence, it is on record that the inputs mentioned in the invoices, were

received in the factory.

32
o
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10. The appellant’s next coiﬁemion is th'at'the assessment of the registered dealer
cannot be reopened at the appellant’s end. The appellant’ contention is factually wrong. The
show cause notice was issued to the appellant and also to the registered dealer. Since the
registered dealer was not supposed to pay.any duty and he was only fraudulently passing on the
CENVAT credit, the question of recovery of duty does not arise from his part and therefore. in
the said notice only penalty was proposed on the registered dealer and the proposal of

disallowance of CENVAT credit was proposed against the appellant.

11. The next contention of the appellant is that credit cannot be denied for mistake of
registered dealer. It would be prudent to discuss the case laws cited by the appellant.

(i) Juhi Allovs Ltd [2014(302) ELT 487]. The appellant states that the Honble High Court in this case
held that it was not in dispute that the registered dealer raised invoice containing all the particulars
prescribed under law; that it was also not disputed by the department that the assessee received inputs
entered the same in its records and used inputs to manufacture dutiable final products; that the amount of
the inputs was paid in cheque.

However. | find that in the present dispute the particulars mentioned in the invoice was not
tallying with the actual goods received: that it is also a fact that the goods mentioned in the
invoice were not the one on which the manufacturer had paid duty in the first place. Therefore.
this judgement is not applicable to the present dispute.

(i) Tata Motors Limited [2013(294)ELT 394]. The appellant states that in this case the Hon’ble Court
held that once the buyer of inputs receives invoices. it may presume that excise duty has been /will be
paid by the supplier unless factually it is established to the contrary.

On going through the said case, | find that the facts differ with the present dispute. In the present
dispute it is clearly established that the goods were not the same on which the registered dealer
had received credit, which would enable him to distribute it. Moreover, as I have already stated
that the goods received by the appellant and the goods mentioned invoice, did not match.

(iii) R S Industries [2008(228)ELT 347]. The appellant states that in this case the Hon’ble Tribunal held
that once revenue is not disputing the receipt of goods under the cover of excise invoices by the assessee.
credit cannot be denied even though dealer fraudulently availed credit.

The case law stands distinguished since the department in this case is disputing the receipt of the
goods mentioned in the invoices. Infact it is on record that the appellant has stated that what
they have received is scrap irrespective of what was mentioned in the invoices.

12. The appellant’s next contention is that credit cannot be denied for incorrect
description of goods on suppliers invoice. It is on record that the goods supplied [a] did not tally
with the goods received from the manufactuer/supplier by the registered dealer; [b] that the
goods supplied was not duty paid and [c] that the goods mentioned in the invoice wherein the
supply was shown to be of SS Plates, MS flats. SS coils and MS Rounds and bars. the appellant’s
Manager has stated in his statement dated 9.9.2012 stated that these goods were not received by
the appellant. This clearly depicts the poor internal control mechanism as far as receipt of goods
in the appellant’s unit is concerned. When the invoice clearly mentions MS rounds as the goods
being supplied, the appellant claims that he hadreceived scrap. Despite this, the appellant availed
CENVAT credit.. Therefore. [ do not agree with the contention that credit cannot be denied for
incorrect description of goods on suppliers invoice. Going by the facts of the case. the

appellant’s contention clearly shows that the registered dealer was supplying goods which were

. O e
not duty paid and was passing on credit fraudulently. 3 P asr,,j‘%
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13. The last contention of the appellant is that extended period cannot be invoked. I
find that the CENVAT credit proposed to be disallowed is for the period from 2011-12 to 2012-
13, for which the show cause notice was issued on 25.1.2016 in terms of Section 11A(4)
[erstwhile 11A(1)] of the Central Excise Act. 1944, As is observed from the various statements
recorded, the investigation was lengthy process since the statement of the suppliers were needed
to be recorded. However, the notice was issued within the prescribed period of five years. Even

otherwise, I find that it is a fit case for invocation of extended period.

14. Lastly, 1 find that the appellant has relied on their own case [Order No.
A/11797/2017 dated 14.8.2017], wherein the Hon’ble Tribunal relying on the case of Juhi
Alloys, allowed their appeal. However, I find that in this case the dispute as spelt out in para 2
was as follows: “The demand notice was issued 1o the appellant on the ground that they have availed
inudmissible credit of Rs. 3.36.882 < during the period 2000-11 10 2011-12 alleging that Ms. Praguii
Enterprises procured goods from unregistered dealers.”. Since the dispute in the present proceedings

is different, 1 do not find that the aforementioned case law is applicable to their case.

15. In view of the foregoing. I find that the adjudicating authority has correctly
disallowed the CENVAT credit along with interest and correctly imposed the penalty. In view of

the foregoing, the OIO is upheld and the appeal is rejected.

16. Wwﬁﬁﬁmwmmaﬂ%@mmﬁl
16. The appeal filed by the appellant stands disposed of in above terms.
QM\?“\ VQ
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Date: 27/12/2017.
Attested

Yol
N
. (Vinod LuKose)

Superintendent (Appeal-I)
Central Excise, Ahmedabad.

By RPAD.
To,

M/s. Metso Minerals (1) Private Limited,
Plot No. 611/612,
Vallabhnagar,
Odhav, Ahmedabad
Copy to:-
1. The Chief Commissioner of Central Excise, Ahmedabad.
The Commissioner of Central Excise. Ahmedabad South Commissionerate.
The Additional Commissioner (System). Central Excise, Ahmedabad South
Comimissionerate.
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4. The Deputy/Assistant Commissioner, Service Tax, Gandhinagar Division, Ahmedabad 7 Aarmy o
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